Consultation Responses

BSC Changes to implement Elexon’'s ELEAXON
ownership change

This informal Consultation was issued on 5 September 2023, with responses invited by 4
October 2023.

Consultation Respondents

Respondent Role(s) Represented

TotalEnergies Generator, Supplier
Uniper Generator

E.ON Next Energy Limited Supplier

RWE Generation UK plc Generator

SSE Energy Supply Limited Generator, Supplier
ESO System Operator
Centrica Supplier
ScottishPower Generator
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Summary

7
Responses

TotalEnergies Yes
Uniper Yes

E.ON Next Energy | -
Limited

RWE Generation | Yes
UK plc

SSE Energy Yes
Supply Limited

The draft legal text delivers the intent of the Elexon
ownership policy decision.

There is omission of any reference to support
Shareholders for financial costs.

RWE notes that Annex C is the sole provision of the
Code that regulates the rights and obligations of the
Shareholders, in their capacity as Shareholders.

We also acknowledge that there may need to be a
transfer of shares to the initial Mandatory Parties
prior to the licences having been changed by the
Energy Act 2023.

RWE considers that the draft text delivers for the
most part the intent of Elexon’s ownership policy
decision; the provisions setting out the process for
becoming a new shareholder, requirement to ensure
the independence of BSCCO, and prohibition of
transfer have all been captured.

We would however like to see some of the drafting
clarified which we have commented on in section 4
as whilst the principle of the text is there, the drafting
is cumbersome and unclear in some places.

Finally we welcome the lifting of the protections
afforded currently to NGESO in terms of legal
requirements and liabilities and assigning the same
protections to Shareholders.

As above, we have made some further observations

on the drafting of the definitions and other parts in BSC Changes to

implement Elexon's

section 4. ownership change
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ESO

Yes

shareholders currently in place (and
expected to be in place in the future)
removes this risk. We consider this can be
removed.

e We welcome the acknowledgement (C-
3.1.12) that shareholders may incur —and
can recover — reasonable expenses. We
consider that there is potential for future
changes to be more complex (e.g.,
transition towards licensed code managers
under the Energy Code Reform workstream)
and/or less predictable (e.g., shareholders
will be mandated to implement any change
approved by the Panel). We would welcome
this clause being extended to cover, for
example, the provision of legal advice
procured jointly on behalf of all
shareholders.

e We would welcome further details being
published on liabilities that may be incurred
by funding parties generally as a
consequence of this policy decision. In
particular, we would expect this to provide
further details on pension arrangements
(including the timescales around resolving
NG scheme participation, and how any
existing liabilities will be managed). This will
ensure all industry parties can assess and
prepare accordingly for any impacts of this
decision.

¢ Inthe interests of industry transparency, we
consider that Elexon should maintain a
publicly-accessible list of shareholders (e.g.,
on their website) and that any changes in
the shareholding should be communicated
to industry parties through existing
communication methods.

We support this proposal in delivering the transfer of
Elexon into industry ownership as ESO transitions to
the Future System Operator (FSO).

We note that the changes remove the current
provisions making clear that ESO has no liability or
obligation to provide financial support to Elexon. We
do not currently have concerns with this approach,
but this will depend upon the details of the transfer
scheme transferring ownership of Elexon from ESO
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Centrica

ScottishPower

Yes

Yes

to industry and may need to be revisited before the
final changes are made.

In terms of the timing of ownership transfer, our view
is that it would be preferable for it to take place
ahead of the establishment of the FSO, the role to
which the ESO (referred to as NGESO or the
NETSO in the BSC) will be transitioning, as this will
be the most effective way of decoupling any risk to
either transfer.

We would further note that there is a need to
consider what licence requirements relating to the
BSC should continue to apply to the ESO and,
subsequently, the FSO as well as any potential for
transitional arrangements ahead of FSO licensing
should this be required by the timing of the transfer.
(We have raised this point in response to Ofgem’s
linked consultation on licence changes.)

We would also note that there will be a need to build
on the BSC changes set out in this modification to
achieve the transition to the FSO and that these
modifications will have to be developed in parallel
and as a composite final version.

Subject to the comments below, and on the basis of
the information we have been provided with to date,
it appears that the draft BSC legal text delivers the
intent of the Elexon ownership policy decision.
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Summary

6
Responses
TotalEnergies No
Uniper Yes

E.ON Next Energy | -
Limited

The proposed Articles of Association are over
generous with regard to Directors’ remuneration.
Instead of their remuneration being decided by the
Company in general meeting, Article 30 says they
will be entitled to such remuneration as the Directors
determine, both for their services to the Company as
Directors, and also for any other services which they
undertake for the company. Article 30 has been
drafted on the basis that the standard Article 82 of
Table A is deleted.

Article 82 of Table A states “The Directors shall be
entitled to such remuneration as the Company may
by ordinary resolution determine and, unless the
resolution provides otherwise, the remuneration
shall be deemed to have accrued from day to day”.

Therefore | would suggest that in the draft Articles,
Article 30 should be deleted, and the reference in
Article 2 which states that Article 82 of Table A shall
not apply, is also deleted.

This would therefore reinstate Article 82 of Table A,
set out above.

The draft text updates the Articles of Association to
reflect changes in law.

Comment 1:

It appears the memorandum of association is to be
deleted with this amendment to the articles (which
we have no objection to) but the confirmation that
“The liability of the members shall be limited” does
need to be transposed into the articles in the usual
way. This is reflected in paragraph 1.6.1 of the
Annex to the BSC Code (as amended) but does also
need to be reflected in the articles of association of
Elexon.
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RWE Generation

UK plc

SSE Energy
Supply Limited

ESO

Centrica

ScottishPower

Yes

Yes

Yes

Yes

Yes

Comment 2:

Article 8 (Transfer of Shares) — Given the BSC Code
allows for the Mandated party to change its nominee
shareholder, the articles of association of Elexon
should require the directors to register any transfer
provided such transfer is in accordance with the
provision of the Code. We agree that the directors
should have discretion to refuse any proposed
transfer which is not in accordance with the code

RWE has no substantive comments, albeit we refer
to our observations on the drafting in section 4 and
would welcome clarification on the sections that are
unclear

SSE has no further comment on the draft Articles of
Association.

While the Articles of Association are treated as part
of the BSC and are therefore included in this
modification and will be part of a decision on this,
amendment of these should also be approved under
the current ownership model by the ESO Board.

We are content to support these changes, on the
understanding that these changes will be introduced
to deliver the transfer to industry ownership
alongside the changes to Section C of the BSC
(rather than before the transfer).

Subject to the comments below, and on the basis of
the information we have been provided with to date,
it appears that the draft Articles of Association text
delivers the intent of the Elexon ownership policy
decision.
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Summary

4

Responses
TotalEnergies Yes
Uniper Yes

E.ON Next Energy No
Limited

RWE Generation | No
UK plc

SSE Energy No
Supply Limited

ESO Yes
Centrica Yes

In relation to question 2 we are worried about
reputational damage to Elexon owners if the AOA
was to remain as consulted on. We would also have
no levers to resolve it.

The draft legal text adequately provides the
construct of a BSCCo Nominee and a relevant
process to deal with the transfer of shares in
described circumstances. It is noted that this is very
similar to the wording included in the REC.
Nonetheless it remains unclear as to how this share
transfer will be implemented in practice. What type
of organisation is considered to be an appropriate
nominee? Further thought should be given to this
share transfer process and guidelines published to
provide both clear instruction to BSCCo directors
and reassure future Elexon shareholders.

No further comments.

SSE has no further comments.

Above we make reference to the timing of the
changes. We note that, to the extent that the
transfer will require the issuing of further shares in
advance of the transfer, the current restrictions in
the BSC prevent this. There may therefore be a
need for the relevant changes to be implemented in
two stages. We would be happy to discuss the
timing and choreography of these changes further.

We understand that Ofgem intends to use its powers
under the Energy Bill to direct this BSC change. As
this will be one of, if not, the first code change to be
enacted via this process, it is unclear how it will be
achieved. We would request more clarity regarding
the process to be followed to implement any
direction to change the BSC. The use of a new
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ScottishPower

No

process also adds inherent risk of administrative or
other failings, and unintended consequences. It is
therefore key that all affected stakeholders will have
the opportunity to respond to the consultation under
the Energy Bill powers. We consider that the
consultation period should not be less than 28 days
to give stakeholders sufficient time to provide
informed and meaningful feedback.

Stakeholders will also require a reasonable period
before any changes to the BSC take effect, to obtain
necessary board approvals in respect of holding an
Elexon share, and to ensure processes are in place
to maintain the shareholding. Approvals would be
based upon an understanding of the final policy and
processes. We believe that a 56-day ‘standstill’
period would be sufficient.

We request that our suggested consultation and
standstill period be aligned with what will be applied
by Ofgem to modify the electricity supply and
generation licences as both changes are inherently
linked.

No Comments
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Respondent

RWE Generation
UK plc

RWE Generation
UK plc

SSE Energy
Supply Limited

SSE Energy
Supply Limited
ESO

ESO

ESO

ESO

ESO

Location

C31.811

C3 1.5.2(b)

Annex C-3,1.1.1
(c)

Annex C-3, 1.4.3

SECTION A

2.3 Disputes as to
admission

SECTION B
4.4.5

SECTION C
1.11

SECTION C
2.

ANNEX C-3

Comment

Drafting needs to be clearer, as whilst the
principle of the paragraph is understood, the
final 3 lines and words in brackets are
cumbersome making it difficult to understand.

Propose in the penultimate line “of its rights in
its capacity as a Party under the Code”.

This refers to a ‘Mandated Licensee’ whereas
the remaining drafting refers to a ‘Mandatory
Licensee'.

As above, this clause refers to both Mandated
and Mandatory Licensees.

This clause requires the ESO on direction by
Ofgem to admit a Party Applicant as a party to
the Framework Agreement if it has met the
necessary conditions and the BSCCo has
failed to do so. Does this remain appropriate if
the ESO no longer owns Elexon? If the clause
is to allow Ofgem to compel admittance in a
way that it could not do with an unlicenced
party (i.e. Elexon) then it probably is required.

Currently reads “The Panel Member appointed
by the NETSO shall not cast a vote in relation
to any decision to be taken pursuant to
Section F in relation to any Modification
Proposal.”

Suggest that this clause is deleted as it would
appear appropriate that the ESO should be
able to vote on matters once it no longer owns
Elexon.

Currently reads: “This Section C sets out: (a)
provisions as to the constitution of BSCCo and
the obligations of the BSCCo Shareholder;”

Suggest this should be amended to read:
(a) provisions as to the constitution of BSCCo
and share capital of the BSCC

Title currently reads: “CONSTITUTION OF
BSCCO AND OBLIGATIONS OF THE NETSO
AS BSCCO SHAREHOLDER”

Suggest this title is amended to read:
CONSTITUTION OF BSCCO AND SHARE
CAPITAL OF BSCCO

Currently reads: “Subject to paragraph 1.2.3,
as soon as possible after being directed to do
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ESO

ESO

131

ANNEX C-2
3.2.1

ANNEX X-1:
GENERAL
GLOSSARY
"BSCCo
Shareholder”

so by the Authority or the Secretary of State
(or, where relevant, nominated pursuant to
standard condition [XXX]), each Mandated
Party will apply to become a Shareholder. Any
Mandated Party from time to time that is not a
Shareholder shall apply to become a
Shareholder. Upon any such application,
BSCCo shall either:

(a) procure the transfer to such Mandated
Party of one Share then held by a nominee in
accordance with paragraph 1.4; or

(b) allot to such Mandated Party one Share.
1.3.2 Where BSCCo has agreed to register
the transfer of a Share, or approved the
allotment of a Share, to an Eligible Party,
BSCCo shall either:

(a) procure the transfer to such Eligible Party
of one Share then held by a nominee in
accordance with paragraph 1.4; or

(b) allot to such Eligible Party one Share,
provided that BSCCo may, in its discretion,
refuse to register the transfer of a Share to an
Eligible Party, or to allot a Share to an Eligible
Party.”

As in the final sentence of this section, can the
BSCCo refuse a direction in this matter? To
consider.

Currently reads: “Each General Meeting and
any part of any Annual BSC Meeting dealing
with Resolutions shall be chaired by the
BSCCo Chair, except:

(c) if the entire Board is the subject of a
Binding Resolution, the NETSO attendee will
chair the meeting.”

This is worth consideration or at least noting.
Probably to remain as is.

Curerntly reads: “means the NETSO in its
capacity as holder of all of the issued share
capital of BSCCo;”

Suggest changing this to read:

"BSCCo Shareholder": means the
shareholders appointed following the process

set out in ANNEX C-3: BSCCO BSC Changes to
o implement Elexon's
GOVERNANCE. If the definition is not used ownership change
outside section C could instead delete it Consultation Responses
entirely. 6 October 2023
Version 1.0
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ESO

ScottishPower

ScottishPower

ScottishPower

ScottishPower

ScottishPower

ScottishPower

ANNEX X-1:
GENERAL
GLOSSARY

llCoden

C2

C-1,3.2.1(c)

Clause 3.4.3

Clause 5.2.4

Clause 5.2.5

Clause 7.1.1

Currently reads: “means this Balancing and
Settlement Code, as from time to time
modified by the NETSO in accordance with
the Transmission Licence; and references to
the Code include the Code as given
contractual force and effect by the Framework
Agreement”

This is a point to note as also set out under
our further comments above, that the ESO as
the NETSO and as currently licensed is the
only party that is actually able to change the
code; an area ultimately to address under
Code Manager licensing

“CONSTITUTION OF BSCCO AND
OBLIGATIONS OF THE NETSO AS BSCCO
SHAREHOLDER” - The reference to NETSO
in the heading appears to have been
overlooked.

“if the entire Board is the subject of a Binding
Resolution, the NETSO attendee will chair the
meeting.” - Is this clause still appropriate in the
13 shareholder model?

“Enter into any borrowings in a cumulative
aggregate principal amount exceeding
£10,000,000” — please could Elexon confirm
how the £10m cap has been established?

“A Party may not make a claim against
BSCCo in respect of an actionable breach if
the amount of the Party's loss resulting from
such breach is less than £50,000” — please
can Elexon provide further clarity on the

definition of "party” and “party’s” for the
purposes of this clause?

“The aggregate cumulative amount payable by
BSCCo to all Parties in respect of actionable
breaches under this paragraph 5.2 for which
payments (of damages or otherwise) fall to be
made by BSCCo in any BSC Year shall not
exceed £3,000,000” — please can Elexon:

e provide further clarity on the definition
of “parties” for the purposes of this
clause and throughout;

e confirm if clause 2.6 (Reference to
NETSO) will be removed and
therefore the removal of clause 5.2.1
as a consequence?

This clause deals with the discharge of
powers, functions, and responsibilities. In
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ScottishPower

ScottishPower

Respondent

TotalEnergies

RWE Generation
UK plc

RWE Generation
UK plc

RWE Generation
UK plc

RWE Generation
UK plc

RWE Generation
UK plc
RWE Generation
UK plc

RWE Generation
UK plc

Annex C31.6.2

Annex C31.9

Location

Please see

answers to Q2 and

Q3
16.3

17.8

18

37.1(C)

37.1 (D)

37.1 (E)

37.6 (E)

order to consider whether this clause meets
the intended policy objective, it would be
helpful to understand the group structure of
Elexon. Can this information please be
provided?

Given the clearly stated policy intent that
Elexon (BSCCo) shareholders will have no
obligation to finance the BSCCo, we consider
that the text “other than as expressly provided
in the Code” should be removed from the end
of this clause.

Taxation and other payments — We would
question the relevance of these clauses given
that under the proposed arrangements
shareholders will have a shareholding of less
than 75% and therefore will not be in a capital
gains group.

Comment

Please see answers to Q2 and Q3

Propose :“On a show of hands or by poll,
votes may be made either personally or by
proxy”.

Propose “ If a proxy notice is not executed by
the person appointing the proxy, the proxy
notice must be accompanied by written
evidence that the person who executed it has
the authority to execute it on the appointer’s
behalf”.

Propose “Subject to the provisions of the Act,
the articles and to any directions given by
special resolution, the business of the
company shall be managed in accordance
with the Code by the directors who may
exercise all the powers of the company”.

Reference to article 4 is misplaced

typo — "possibly” BSC Changes to

implement Elexon's
ownership change
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RWE Generation
UK plc

RWE Generation
UK plc

ScottishPower

ScottishPower

ScottishPower

ScottishPower

ScottishPower

ScottishPower

37.7

37.8

Interaction
between the Code
and the Articles

Quorum for
Directors Meetings

Companies’ lien
(removal of
section)

Right to remove
resolution in writing
(removal of
section)

Power of directors
(amended from
number of
directors)

Resolution in
writing // directors’
interest

director prior to revocation provided that the
directors actions were in accordance with the
terms of the previous authorisation”.

Drafting of final paragraph is unclear

Change “was” for “is”

We understand that it is only Section C of the
Code which prevails over the Articles, not the
entire Code. Please can Elexon confirm this is
correct? Can Elexon explain how this would
work in practice on the basis that the front end
of the Code contains provisions for the Panel,
the Nomination Committee and quorums etc.?

What is the intended Quorum for Director
meetings? From the draft articles, we
understand that, per Table A, unless specified
otherwise, the default quorum for director
meetings shall be two. As above, we are
unclear how this ties in with the board
composition provisions set out in the Code.

Could Elexon provide an explanation for the
removal of this clause?

Could Elexon provide an explanation for the
removal of this clause?

Could Elexon provide an explanation for the
addition of the reference to the code in the
standard section 70 Table A wording?

Could Elexon provide an explanation of the
drafting amendments
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